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Summary. Debtor Twiyla J. Howard (“Debtor”) filed a
petition for relief under chapter 7 on March 29, 2004. Debtor
filed her schedul es of assets and liabilities on April 9, 2004.
On her Schedule B, Debtor |listed the follow ng personal
property:

Mar ket Val ue
Description of Debtor’s Interest
Cash 33.00
Checki ng Account 450. 00
Househol d Goods 300. 00
Books and Pi ctures 100. 00
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Mar ket Val ue
Descri ption of Debtor’s Interest
Weari ng Appar el 100. 00
Weddi ng Ri ngs and Watch 250. 00
Canmer a 100. 00
1988 Ford Must ang 1, 400. 00
M scel | aneous 50. 00

On her Schedul e C, Debtor clained her interests in the foll ow ng
personal property exenpt under S.D.C. L. 8§ 43-45-4:

Description Cl ai ned Exenption
Cash 33. 00
Househol d Goods 300. 00
Books and Pictures 100. 00
Caner a 100. 00
1988 Ford Must ang 1,400. 00
M scel | aneous 50. 00

Nei t her Trustee Pierce nor any of Debtor’s creditors objected to
Debt or’s exenpti ons.

On Septenber 2, 2004, Trustee Pierce filed a notion for

turnover. In her notion, Trustee Pierce asked the Court to
order Debtor to turn over the sum of $4,466.00, representing the
amount by which Trustee Pierce alleged the value of Debtor’s
interests in the follow ng personal property exceeded Debtor’s
al | owabl e exenption of $4,000.00 under S.D.C. L. § 43-45-4:

Mar ket Val ue
Description of Debtor’s |nterest
Cash 33.00

Bank Account 594. 00
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Mar ket Val ue
Description of Debtor’s Interest
Househol d Goods 300. 00
Refri gerat or 100. 00
Books and Pictures 100. 00
Caner a 100. 00
1988 Ford 1, 400. 00
1995 Ford 2, 000. 00
1994 Pl ynouth 1, 250. 00
Tool s 100. 00
M scel | aneous 50. 00
2003 Federal Tax Refund 2,439. 00
Tot al 8, 466. 00

On Septenmber 24, 2004, Debtor filed an objection to Trustee
Pierce’s notion for turnover. |In her objection, Debtor clained,
inter alia, that the 2003 tax refund referred to in Trustee
Pierce’s notion was received on or about March 8, 2004 and
bel onged entirely to “M. Howard,”! inasnmuch as Debtor was
unenmpl oyed in 2003; that the 1995 Ford referred to in Trustee
Pierce’s notion was owned by Paul Lammers; and that the tools
referred to in Trustee Pierce’s notion were owned by Paul
Howar d.

The matter was set to be heard on January 11, 2005 but was
continued to February 1, 2005 at Trustee Pierce’s request and
again to March 1, 2005 at Debtor’s request. In the interim on
February 25, 2005, Debtor filed an anended Schedule B and an
amended Schedule C. On her anmended Schedule B, Debtor |isted

Y'I'n her objection, Debtor m stakenly refers to her husband
as “Paul Howard” and “M. Howard."” Debtor’s husband i s naned
Paul Lanmmers.
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the follow ng personal property:?
Mar ket Val ue
Description of Debtor’s Interest
Cash 33. 00
Checki ng Account 594. 00
Househol d Goods 400. 00
Books and Pictures 100. 00
Wear i ng Appar el 100. 00
Weddi ng Rings and Watch 250. 00
Caner a 100. 00
1988 Ford Mustang 210. 00
1994 Pl ynout h Voyager 415. 00
1995 Ford W ndst ar 1, 510. 00
M scel | aneous 50. 00

On her amended Schedul e C, Debtor clainmed her

foll owi ng persona

Description

interests in the

property exenpt under S.D.C. L. § 43-45-4:

Cl ai ned Exenmpti on

Cash 33.00
Checki ng Account 594. 00
Househol d Goods 400. 00
Caner a 100. 00
1988 Ford Must ang 210. 00

2 Debt or appears to have included the refrigerator referred
toin Trustee Pierce’ s notion for turnover (Debtor’s interest in

whi ch Trustee Pierce valued at

Goods, ”
ori gi nal

her interest
Schedul e B.

in which she valued at

$100. 00) anobng her “Household

$300. 00 on her
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Description Cl ai ned Exenpti on
1994 Pl ynout h Voyager 415. 00
1995 Ford W ndst ar 1,510. 00
M scel | aneous 50. 00

Nei t her Trustee Pierce nor any of Debtor’s creditors objected to
Debtor’ s anended exenpti ons. Debt or was therefore allowed an
exenption of $3,312.00 under S.D.C.L. 8§ 43-45-4. See 11 U.S.C.
§ 522(1); Fed.R Bankr.P. 4003(b).

The matter canme on for hearing before the Court on March 1,
2005. Debtor was the only witness called by either party. On
exam nation by Trustee Pierce, Debtor testified that during her
8 341 neeting of creditors on April 30, 2004, she told Trustee
Pierce that her 1988 Ford Miustang was worth $1,400. 00. She al so
testified that during her 8 341 neeting, she told Trustee Pierce
that she and her husband also owned a 1994 Plynmouth® and
“probably” told Trustee Pierce that it was worth $2,500.00. She
further testified that during her 8 341 neeting, she told
Trustee Pierce that her husband owned a 1995 Ford W ndstar, and
after first professing not to renmenber placing a value on it,
that she told Trustee Pierce it was worth $4,000.00. Finally,
Debtor testified that she had deposited her “half” of the 2003
tax refund in the bank and that she had $594.00 |eft when she
filed her petition for relief.

On exam nation by her attorney, Debtor testified that all
of the inconme reported on the 2003 tax return was her husband' s
and that she was unenployed in 2003. She further testified that
in preparing her schedules she had overvalued the 1998 Ford
Must ang. Debtor’s explanation for the di screpancy was that the
“Blue Book” to which she referred when she prepared her
schedul es only went back to 1992 and that since she was not over
her all owed exenptions, it “didn’t bother” her that the val ue

listed was $1,400.00. She also testified that the values
assigned to the vehicles listed on her anmended schedul es were
“hal f-val ues.” Finally, she testified that the 1995 Ford

3 No such vehicle was |isted on Debtor’s original schedul es.
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W ndst ar bel onged to her husband. 4

The matter was taken under advi senent.

Di scussion. To determ ne the anount by which the val ue of
Debtor’s interests in the various itens of personal property
descri bed above may exceed Debtor’s allowed exenption of
$3,312.00 under S.D.C.L. 8§ 43-45-4, the Court nust first
determ ne the value of Debtor’s interests in the 2003 tax
refund, the 1988 Ford Mustang, the 1994 Plynmouth Voyager, and
the 1995 Ford W ndstar.®> Each will be addressed separately.

Wth respect to the 2003 tax refund, the uncontroverted
evidence is that Debtor and her husband received that refund on
or about March 8, 2004, that Debtor deposited her “half” in the
bank, and that she had only $594. 00 of her “half” left when she
filed her petition for relief on March 29, 2004. The Court
cannot order Debtor to turn over what she did not have on the
date she filed her petition for relief. Therefore, the only
value of relevance to the matter before the Court is the
remai ni ng $594. 00 refl ected on Debtor’s amended Schedul e B.

Wth respect to the 1988 Ford Mustang, the Court does not
accept the value Debtor placed on her interest in it on her
anended Schedul e B. Debtor valued her interest in the Mistang
— under penalty of perjury - at $1,400.00 on her original
Schedule B. She confirned that value — under oath — at her 8§
341 neeting of creditors. The explanation she offered at the
March 1 hearing for the |lower value reflected on her anmended
Schedul e B — that since she was not over her allowed exenptions,
it “didn’t bother” her that the value she placed on her
schedul es m ght not be accurate — is inconsistent with both the
decl arati on under penalty of perjury she signed when she filed
her schedul es and the oath she took before giving testinony at
her 8§ 341 neeting. That explanation therefore carries no
wei ght . Moreover, she waited - wthout offering any

4 This testinony appeared to cone as sonet hing of a surprise
to Debtor’s attorney.

> Neither party offered any evidence or made any argunent
regarding the “Tools” listed in Trustee Pierce’'s notion for
tur nover. The Court therefore presumes Trustee Pierce has
abandoned any clai mthat Debtor in fact has an interest in those
t ool s.
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justification for the delay — nearly ten nonths after her § 341
meeting of creditors, and nore than five nonths after Trustee
Pierce filed her notion for turnover, to amend her Schedul e B.
The Court will therefore hold Debtor to the value she placed on
her interest in the Mustang on her original Schedul e B.

The Court |ikew se does not accept the val ue Debtor placed
on her interest in the 1994 Plynmouth Voyager on her anmended
Schedul e B. VWil e Debtor did not value her interest in the
Voyager on her original Schedule B - because she did not
disclose it on her schedules — she did testify under oath at
her 8 341 neeting that the Voyager was worth $2,500.00. She
of fered no explanation for her initial failure to schedul e her
interest in it and no reasonabl e expl anation for the | ower val ue
she placed on her interest in it on her anmended Schedul e B. She
again waited nearly 10 nonths after her 8 341 neeting, and nore
than five nonths after Trustee Pierce filed her notion for
turnover, to amend her Schedule B. Since Debtor’s anmended
Schedule B reflects a one-half interest in the Voyager, the
Court will value her interest in it at $1,250.00.

Finally, the Court does not accept the val ue Debtor placed
on her interest in the 1995 Ford Wndstar on her anended
Schedul e B. Debtor testified under oath at her 8§ 341 neeting of
creditors that the Wndstar was worth $4, 000. 00. She offered no
reasonabl e explanation for the |ower value she placed on it on
her amended Schedul e B. She again waited nearly 10 nonths after
her 8 341 neeting, and nore than five nmonths after Trustee
Pierce filed her notion for turnover, to anmend her Schedul e B.
Since Debtor’s anmended Schedule B reflects a one-half interest
inthe Wndstar, the Court will value Debtor’s interest init at
$2, 000. 00. 8

6 The Court is mndful of the fact that Debtor testified at
her 8 341 neeting of creditors and at the March 1 hearing that
her husband owned the Wndstar. However, it was |listed on her
anended Schedul e B, and Debtor signed that amendnent. Debt or
did not produce the title to the Wndstar or offer any
explanation for the discrepancy between her testinony at the
March 1 hearing and her anmended Schedule B or for her failure to
file a second anended Schedul e B. Thus, the Court does not find
reliable Debtor’s testinony that she has no interest in the
W ndst ar .
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Accordingly, the Court finds that Debtor had an interest in
the follow ng personal property on the date she filed her
petition for relief:”

Mar ket Val ue

Description of Debtor’s Interest
Cash 33. 00
Bank Account 594. 00
Househol d Goods 400. 00
Canmer a 100. 00
1988 Ford 1, 400. 00
1994 Pl ymout h 1, 250. 00
1995 Ford W ndstar 2, 000. 00
M scel | aneous 50. 00
Tot al 5,827.00

Debt or has been al |l owed an exenption of $3,312.00 under S.D.C. L.
§ 43-45-4. Trustee Pierce is therefore entitled to an order
directing Debtor to turn over the excess of $2,515.00.°%

The Court will enter an appropriate order.
” The Court’s |ist does not include the “Books and
pi ctures,” “Weari ng apparel,” and “Weddi ng ri ngs and watch” t hat

Debtor claimed exenpt under S.D.C.L. 8 43-45-2 on her anended
Schedul e C. Those itens of personal property are not subject to
the dollar limts of S.D.C.L. § 43-45-4.

8 Nothing in this |etter decision or the acconpanyi ng order

should be construed as barring Debtor from filing a second
anended Schedule C to claim up to the $4,000.00 exenption
permtted under S.D.C. L. 8§ 43-45-4. But see In re L.D.

Al derson, Bankr. No. 89-50106, slip op. (Bankr. D.S.D. Aug.
27, 1991).
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Sincerely,
/sl 1lrvin N Hoyt
Irvin N. Hoyt
Bankr uptcy Judge
| NH: sh

cc: case file (docket original; serve parties in interest)



